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This memorandum is in response to your March 4, 1988, request
for technical advice regarding statute of limitations issues when
partnership items have been converted to non-partnership items
because of a settiement acgreement entered into under section
6231 (b) of the TEFRA partnership provisions.

lssues

1., 1Is a consent to extend the period of limitations
(generally a Form 872 or Form 872-4) solicited under I.R.C.
§ 6501(c)(4), sufficient to extend the period of limitations for
items converted from partnersnip items to non-partnership items
as a result of settlement entered intoc after the expiration of
section 6501 period of limitations, but for the consent extending
the perioa?

2. 1Is the consent described in issue ] sufficient to cover
affected items adjustments after the settiement of partnership
item adjustments?

3. If the consent described above is sufficient, should the
Service assess as soon as possible, and no later than one vear
after the settlement agreement?

4, Can the one year period for assessment under section
6229 (f£) be extended under either section 6229(b) or section
6501(c) (4)?

5. 1If the period of limitations under section 6501 (a) is
still open when a settlement agreement for partnership items is
signed, can a consent under 6501(c) {(4) extend the period of
limitations for the converted items?
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We disagree technically with your conclusion that the
consents would be insufficient to cover the converted items in
the first and second issues. Although it is not absolutely
clear, we believe that the consents should be sufficient to
extend the period of limitations under section 6501(a). The
critical factor in determining whether the consents are
sufficient to cover these converted items is the language used in
the consent. As long as the consent is unrestricted, then the
converted items should be covered under the consent. Even so, we
do not recommend extending the period for assessment beyond the
one year period specified in section 6229(f). As you are aware,
thls i1ssue has not been litigated and there is no point in
risking loss of revenue to the Government shouid the courts
gecide the consents do not apply.

We agree with your conclusion in the fourth issue, that
cection 6229(f) can not be extended beyond the one year perioa.
There is no specific provision in the coae providing for the
period to be extended.

As to the fifth issue, the answer is not clear, but we
believe the consent would be sufficient to cover converted items.
Again, as this issue has not been litigated there could be
hazaras in extending the period beyond the one year perioa
specifiec in section 6229(f). Therefore, we 4o not reconmena
obtaining a consent for thls purpose as a normai course of
action.

Facts

In your memorandum you propose two hypothetical situations.
in the first instance, taxpayer invests in a TEFRA partnership.
Taxpayer also has other nonpartnership items on his return.
Taxpayer signed a consent to extend the period of limitations
under section 6501(c){4), prior to the expiration of section

201l(aj. 1In your example, you did not specify if the consent was
restricted or unrestricted, but to cover these converted items we
pelieve the consent must be unrestrictea. After the consent is
signed for nonpartnership items, the period of iimitations under
section 6501(a) expires, except for those items covered under the
consent. The TMP then signs a consent for tlhie extension of
section 6229%(a). A settlement agreenent is entered into
resolving the partnership items.

In your second hypothetical the situation is the same, except
no consent had been executed. The statute is open under section
6501 (a) at the time the settiement agreement for partnership
items is executed, It 1is then decided & consent needs to be
entered into for the nonpartnership items.
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There are two statutes controlling the assessment of tax
applicable to partnership and affected items, section 6501l(a) and
section 6229(a}). I.R.C. § 6501 provides the general rule that
the period for assessment of any tax imposed by any provision oi
the code will not expire before three years from the date the
return was filed. For instance, the return in guestion wouid be
the partner's 1040. Section 6229(a) provides that the period for
assessing any tax imposed by Subtitie A which igs attributable to
a partnership item shall not expire befcgre the date which 1s 3
years from date the partnership return is fiied.

The TLFRA statute of limitations provision also provides a
section for items that become nonpartnership items. Section
6229(f) provides a one year pericd for assessuent for items that
have become nonpartnership items by reason of gection €231(L).
Section 6229(f) provides that:

If, before the expiration of the period
ctherwise provided in this gection for
assessing any tax imposea by suptitie & with
respect to the partnership items of a partner
for a taxable year, such items becone
nonpartnership items by reason of one or more
of the events aescribed in supsecticn (b} of
section 6231, the pericd for assessing any tax
imposed by subtitie A which is attributable to
such 1ltems (or any item affected by such items)
chaljl not expire before the gate which is one
year after the date opn wiich the items becone
onpartnership .
Section 6231(b) (1) {C) provides that partnership items shall
oecome nonpartnersnip items when the Secretary enters into a
settlement agreement with respect to such items.

I. & IIL. a slg
P

> 6501 (2] _would hav - . ; ;
conversion, but feor the consent obtained?

Under the facts you describe, a settlement agreement is
entered into with respect to partnership items. These
partnersnip items then become nonpartnership items to the partner
signing the settiement agreement., See Section 6231(b) (1) (C).
When that happens section 6229(a) will no longer apply to these



converted items as they are no longer partnership items. The
only two provisions which could apply are sections 6501(a) and
6229 (f).

In your first hypotheticai, the usual statute of limitations
under section 6501(a) would have expired, except for the fact
that a consent has been executed pursuant to section 6501(c) (4).
This general consent was signed prior to the taxpayer entering
into the settlement acreement for partnership items. The consent
dic not refer to partnership items. See I.R.C. § 6229(b)(2).

It 1s your position that the converted items are not covered
under the consent because the period of ilimltations under section
6501 (a) expired prior to the settlenent agreement. Therefore,
the only statute protecting those partnership and affected itewms
at the time was section 6229(a). You further reason that since
the consent did not refer to partnership items, that once these
samne ltems are converted, they can not be covered by the consent.

We reach a different conciusion., Although we would agree
that 1t is not absolutely ciear 1f the consents are sufficient to
cover the converted items, we beileve these items could be
covered under the censent, depending upcon the terms of the
consent, '

If an unrestricted consent is signed, it i1s our position that
section 6501(a) has not expired due to the consent executed
pursuant toc secction 6501 (c) (4), extending the period of
iimitations. Once the partnership itemns are converted to
nenpartnership items, they are stiil covered by operation of law
by section 6501(a}, if that statute of limitations is still open.
If that statute of limitations is not open, these items would e
protected only under section 6228(f). We believe the key factor
in determining whether these converted items are covered by
section 6501 (a) is whether an unrestricted consent was signed by
the taxpayer. We would emphasize that the Form 872 or 872-A must
have been an unrestricted consent. If the consent was limited to
the charitable contribution issue, or if it specified particular
issues, we dGo not believe the statute under section 6501(a) would
be open for the converted items., Because there has been no
litigation on this issue, there is a risk that a Court may £ind
that only the one year statute of limitations under section
6229(f) applies to these converted items. Therefore, although it
is our position that the converted items are covered under the
consent, we do not think it wise to rely on such an extension if
it is at all possible to take the necessary action within the one
year period providec for in section 6229(f).




This same rationale appiles to affected items. Once the
settliement agreement is entered into, the partnership items
become nonpartnership items and the affected items are converted
from TEFRA. Section 6231(a)(5) defines an affected item as "any
item to the extent that such item is affected by a partnership
item." When the partnership items are no longer partnership
items, then it folliows that the affectec items are treated the
same as converted partnership items. Since these items are ncow
nonpartnership items, the consent shouic cover the converteu
affected items., However, we would not extend the assessnent
beyond the one year pericd specifieda in section 6229(f) for the
same reasons notec for the convertec partnership iteus.

At the end of your memorandunm you address the proper
treatment of affected :rtews that reguire partner level
Getermination, such as a penalty. You advise that notice of
deficiency for such items be 1ssued within the one year pgeriodu
providea by section 62z2Z9{(f). As you properly noted, the issuance
of notice on the penalty issue under section 6230(a){2) (C) woulc
nct prevent the issuance of the notice for deficiency for
nonpartnersinly issues (l.e. the charitable contriputicn in your
hypothetical). We agree that if it appears that a notice of
geficiency cannot be issued within the one yeear tine pericd, it
wolklc be better to issue two separate notices.

II1. Yo¥ nou. ‘ :
soon as possible, and no igter thap one vear after the
cettlement agreemepnt?

As to ycour thirc issue, we agree with your conclugion that,
even if the consents are sufficient to extend the period ot
limitaticns, the assessment should take piace within the one year
periou feollowing the settlement agreement. We also agree tnat &
notice of wveficiency for affected 1tems reguiring partner level
deternilneations shoulc be issued within one year period aiter tne
settlement agreement was executed. As noted, this point has not
been litigated and there 1s no reason te risk lose of revenues to
the Governient on the basis of & position whicn has not peen
tested in the Courts.

Furthermore, once a setftiement agreemnent has peen entered
into there is no valid reason for withholding assessnent for
deficiencies attributable to converted partnership items. An
increasec tax is assessed &5 a computatilonai adjustment. Seeg,
Temp. Treas. Reg. § 301.6231(a)(6)-1T(a). An affected item that
does not require determinations at the partner level can alsc e
assessec ag a computational aajustment. Id.



IV. 1 0G r a sspent ; tic
6501({c)(4)?

We agree that section 6225(f) cannot be extended beyond the
one year period, It is our position that, since there is no
specific provision in the code for extending the period of
assessment under section 6229(f), it cannot be done. Bcth
section 6229(a) and section 6501(a) statute of limitations can ue
extended by consent. As you noted in your memorandum, the
specific provision for extending the statute of iimitations for
section 6229(a) is section 622%(b). Section 622%(a) applies oniy
to partnership and affected items. The statute of limitations
under section 6229(a) can alsc be extended by a ccnsent obtained
pursuant to section 6501 (c) (4}, but only if that consent
gspecifically makes reference to partnership items. See section
©229(b)(2)., Section 6501{a) period of limitations can be
extended Dy a consent obtained pursuant to section 65Gl{c) (4).
Therefore, the oniy provision in the Code for extenalng the
statute of limitations for nonpartnershijp items 1s section
€501 (c) (4). Section 6501 (c) (4) proviues:

Extension by Agreement - where, before tiue
expiration of the time prescribed in thig
gection for the assessment of any tax imposed
by this title, except the estate tax provided
in chapter 11, both the Segretary and the
taxpaver have consented in writing to its

$5 ! ter b Line, that tax may be
assesseq at any time prior to the expiration of
the period agreed upon. The period agreed upon
may be extencded by subsecuent agreements in
writing made before the expiration of the
period previously agreed upon.

By its terus section 6501 (c){(4) applies to secticn 6501(a}.
Therefore, since section 6301(c)(4) oniy applies to section
6501 (a) py its terms or to section 6229(a) because of section
6229(b) (2)), it does not apply to 6229(f).

V. If the period of limitatiopns under sectiopn 6501(a) ie
ili 0p i tlepent i ship
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We agree with your conclusion that an unrestricted consent
under section 6501 (c) (4) would probably be sufficient to cover
the converted items and extend the period of limitations in the
situation where the section 6501(z) is open when the settlienment
agreement converting the partnership items to non partnership




items 1s entered into. Here again, our rationale woulcé parallel
that already stated for the first two issues. You find a
difference in this situwation since section 6501(a) is clearly
open at the time the items are converted. We believe if an
unrestricted consent was signed in the other situation, section
6501 (a) was open. We do not pelieve there should be any
difference between this situation and one where section 6501 (a)
was extended by a consent, uniess the consent i1s restricted.

While it 1is our position that the statute of limitations
unger section 6501(a) should be extended by the consents entered
into in your factual situations, we strongly recommend against
relying on a consent extending the pericd of assessment beyond
tnhe one year period, unless absolutely necessary, since there is
no precedent regarding this issue and there i1s a risk that ocur
pesition will not be sustained. No Ccourt has yet addressed the
valiaity of such extensions. These consents could also create
tracking propblens as well as other administrative problems.

Sheuld you have any guestions regarding this memocrandum
Liease contact lMarsha Keyes, Tax Shelter Branch at FTS 566-4174.

MARLENE GRQSS
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ALELA V. GIBSON
Actlng Branch Chief,
Tax Shelter Branch




